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Bef or e: Judge Kennedy

This discrimnation case was brought on behalf of an
enpl oyed mner to redress a |l oss of overtinme pay for an all eged
act of retaliation in reporting a roof control violation. The
Secretary clains the transfer of Dennis Jones fromthe mne's
super section to an equivalent job on another section wthout a
| oss of pay, seniority, or benefits other than eligibility for
optional overtinme pay violated section 105(c)(1) of the Mne Act.
The operator defended on the ground the chall enged transfer was
justified because Jones and his partner on the tw n-headed roof
bolter engaged in a work slowdown that resulted in serious
di sharmony and di ssensi on anong t he wor kforce assigned to the 2
East A Section (the super section) during August and Septenber
1984.

Fi ndi ngs

Denni s Jones was and i s an unregenerate safety activist when
it cones to roof control violations. And with good reason. He is
a roof bolter--and a very good one--when he wants to be. But
because he is so good at his speciality he resented being
assigned to do scut work or what is known in the m nes as "dead
wor k. " These are the physically denmandi ng but deneani ng
housekeepi ng chores so essential to the safe and efficient
operation of a working section
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The Protected Activity.

For years Dennis Jones had been anong the nobst "vocal " of
the m ners enployed at the Martinka No. 1 Mne about safety
hazards, and particularly violations of the roof-control plan
For approximately a year and a half prior to the incident that
triggered this conplaint M. Jones regularly conplained to his
foreman, the mne safety conmttee, various nmenbers of top
managenent and MSHA about a violation of the roof-control plan
that he consi dered especially egregious. The provision his
conpl aint centered on read as foll ows:

VWere resin bolts are used as primary roof support, the
pl ace shall not be left on tenmporary supports for nore
than 8 hours. Bolting the roof with resin as soon as
practicable is critical for successful results. The
only deviation fromthis procedure will be where there
is a nechanical/electrical failure on the roof bolting
machi ne or when a work stoppage occurs. (GAl, p. 17,
para. 6).

There was no dispute about the fact that working faces (places)
were being left totally unsupported for periods of up to 48
hours, especially on the weekends, i.e., frommdni ght Friday
ni ght to mdni ght Sunday night. Since M. Jones worked the

m dnight to 8:00 a.m shift, the first shift, it often fell his
lot to be directed to bolt cuts at the working faces that had
hung unsupported over Saturday and Sunday. He conpl ai ned about
this on his own behalf and on behalf of his fell ow workers.
Initially his conplaints were supported by the mne safety
committee. MSHA, however, refused to investiagate or cite the
condi tion, managenent refused to take any corrective action and
the m ne safety comm ttee, while synpathetic, did not consider
the practice sufficiently hazardous to justify a work stoppage
for a hazardous or immnently dangerous practice. Nor did M.
Jones or his coworkers ever invoke the individual safety rights
provi sion of the collective bargain agreenent to withdraw their
services individually or collectively because of an abnormally
hazar dous practice or condition

MSHA and managenent took the position that tests of the
overlying roof strata showed the deflection in the roof over a
48Ahour period was insufficient to warrant enforcement of an 8
hour imtation or 30 CF.R 75.200. They felt that the roof
deflection tests when coupled with the provision for the use of
Aut omat ed Tenporary Roof Supports provi ded adequate protection
for mners such as Jones who were called upon to bolt such faces
or entries. In other words, MSHA and managenent agreed that, in
effect, the provision of the roof-control plan cited by M. Jones
had been rendered obsol ete and unenforceabl e by a technol ogi ca
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i nnovati on, nanely the introduction and use of ATRS Systens on
the operator's roof bolting machines.

M. Jones as well as the mine safety conmttee knew that,
after introduction of the ATRS, neither managenent, MSHA nor the
West Virginia Departnment of M nes considered the 48 hour practice
unsaf e.

Aut omat ed Tenporary Roof Support (ATRS) Systens on roof
bolters elimnate the need for tenporary support posts and
protect roof bolters fromunintentional roof falls through
hydraulically activated and supported steel canopies. 50 F.R
41784, 41792A41794 (1985). Thus, the reference in the plan to
"tenporary supports" was rendered obsol ete by the new technol ogy.
I ndeed, the steel canopies provided greater protection for M.
Jones and his partner than that provided under the tenporary
support procedure. Even so, M. Jones felt that the requirenent
that resin bolts be installed "as soon as practicable" and that
only a "work stoppage"” or machine failure justified a "deviation”
fromthe 8 hour limtati on mandated enforcenment of that
[imtation. He believed the deflection or sag in the roof that
woul d occur over a 48Ahour period would, in the long run
seriously detract fromthe effectiveness of the resin bolt bond
in the overlying roof structure. As noted, because test hole
observations indicated the contrary, managenent, the state agency
and MSHA did not agree that the anobunt of separation and
deflection that could be expected to occur created any hazard to
the long run stability of the resin bolt bond, once install ed.

For these reasons, managenent paid little attention to M.
Jones' conplaints and, it seens clear, hardly | ooked upon them as
a basis for disciplinary action.

The solicitor's suggestion that Jones' threat to carry his
conplaint to the resin bolt manufacturer created a fear that
triggered his transfer is illogical, speculative and w thout
per suasi ve support in the record. There is no evidence that the
bolt manufacturer would have agreed with Jones or that MSHA or
the West Virginia Departnent of M nes woul d have changed their
positions in view of the testing that had been done and the
request for nodification of the 8 hour Iimtation that had been
under di scussion since January. This change was formally
submtted to MSHA on July 24, 1984, approximately 2 weeks before
I nspect or Bowers declined to take action on M. Jones' conplaint
of August 8, 1984.

The question then is whether in view of the fact that the
two m ne safety enforcenent agencies and the operator had
concl uded that conpliance with the 8 hour limtation was
unnecessary M. Jones had a good faith reasonable belief on
August 8, Septenber 13, and Cctober 1, 1984 (the dates of the
al | eged
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actionabl e conplaints) that the practice was hazardous and
therefore protected. | think not.

| find that while M. Jones had an honest belief that a
hazard exi sted his belief was not reasonabl e because the
evi dence, even when evaluated from his standpoint, shows that the
practice--later sanctioned by a change in the approved
roof -control plan--was not unsafe. |Indeed, the record shows that
on August 24, 1984, sone 6 weeks prior to the conplaint of
Cctober 1, 1984, the union safety conmttee had agreed to an
extention of the 8 hour limtation to 24 hours. And shortly
thereafter, on February 5, 1985, the provision in the
roof-control plan relied on by Jones was changed to read as
fol | ows:

VWere resin bolts are used as primary roof support, the
pl ace shall be bolted on the next production shift, or
within 48 hours. The only deviation fromthis procedure
will be where there is a nechanical and/or electrical
failure on the roof bolting machine or when a work

st oppage occurs. (GXA10).

VWile | have given M. Jones the benefit of the doubt in
finding he had a good faith belief in a hazard, |I also find the
circunstantial evidence shows that M. Jones did not take his
conplaint to grievance; did not view the hazard as serious enough
to justify an individual refusal to work; and that neither his
coworkers, nor the safety commttee considered it sufficiently
dangerous to justify a legally sanctioned work stoppage. Because
M. Jones knew or should have known that the ATRS System
protected himfromany i medi ate hazard and that the weight of
t he expert judgment was agai nst himon the question of a long run
hazard, | conclude M. Jones' belief that the practice in
guesti on was unsafe was not reasonable. His conplaints were not
therefore a protected activity. Having failed to nmake a prima
facie case of discrimnation for a protected activity, it foll ows
that the conplaint nust be di sm ssed.

[
The Unprotected Activity

At the time of the hearing conpl ai nant Jones had been
enpl oyed by SOCCO for approximately 6 years. He had been
classified as a roof bolter for the last 3 years. Sometine prior
to July, 1984, Martinka M ne managenent decided to operate an
experimental, continuous m ning section designed to increase
producti on and reduce | abor costs. That section was officially
denom nated 2 East A but was referred to colloquially as the
"super section." Operations conmenced on July 23, 1984. The
section consisted of eight 16 foot entries or headings m ned by
two Joy Continuous mners. Roof control was provided by two
Fl et cher dual - head ATRS roof bolters bolting on 4 foot centers.
One continuous m ner and roof bolter would normally work on the
left side of the section
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headi ngs one through four, and the other m ner and roof bolter
woul d operate on the right side of the section, headings five

t hrough eight. The continuous niners were not operated

si mul taneously. Instead, after one CMdrove its four headi ngs,

t he machi ne woul d be parked for servicing and the operator and
hel per would i medi ately go to the other continuous mner to cut
coal in the other four headi ngs. Managenment's concept was to
operate two continuous mners with 10 classified or contract
(UMM) mners instead of the normal conplement of 14. Thus, on
t he super section, nmanagenent elimnated the need for one

conti nuous m ner operator, one continuous mner hel per and two
shuttle car operators. The one-third reduction in the workforce
when coupled with the demand for a significant increase in
production (the "do nore with | ess" concept) created a working
environnent rife with a potential for |abor discontent.

Unli ke the two continuous m ning machi nes, which were
operated by the same miner, the roof bolting machi nes each had a
separate crew of two miners. One machi ne and crew ( Tom Cunni ngham
and Frank Renick) was assigned to the left side of the section
headi ngs one through four, and the other crew (Dennis Jones and
Ed HIl) to the right side of the section, headings five through
ei ght. Wen bolting operations were conpleted bolters were
expected to work out of their classification and do needed "dead
work." This somewhat derisive termwas used to described the
housekeepi ng tasks so necessary to the safe and efficient
operation of a section including the nmoving and servicing of the
conti nuous m ni ng machi nes, scoopi ng, rock dusting, obtaining and
delivering supplies to the face area, installing belt and trolley
hangers, noving the ventilation and other chores routine to the
mai nt enance and operation of a conventional continuous m ning
secti on.

The m dni ght shift foreman, James Kincell, working with the
general mne foreman, John Metz, selected Jones and Hill as the
pair of roof bolters to work the right side of the section. They
were specifically told that they were part of an experinenta
operation, were expected to be self-notivated, and were to act
with initiative at all tinmes to nmake the operation a success.
They knew that if they did not produce they could be replaced at
any tinme. It was enphasi zed that the roof bolters would be
expected to do work outside their classification as face nmen and
to performdead work on their own initiative.

The ot her bosses on the m dni ght shift were James Laynman who
was the section foreman generally responsible for production and
James Huf f man who was the section foreman generally responsible
for construction. Both had responsibility, however, for the safe,
efficient and productive operation of the super section as a
whol e. Kincell, Huffrman, and Layman were wel|l acquainted with
Jones and Hill, knew themto be highly conpetent at their craft
and al so knew that they along with other nenbers of the crew were
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not hesitant about making safety conplaints, especially on
conditions affecting the roof. Jones, however, was the nore

i nsistent and "vocal" of the two. Jones kept up a stream of

pl ausi bl e safety conplaints while H |l contributed a sonewhat
intimdating personal and physical presence that, at least in the
case of Layman, allowed the pair to escape any direct
confrontati on over their work performance.

Jones admitted that while he had for years been naking
conplaints simlar if not identical to the ones cl ainmed
actionable in this case no adverse action had ever been taken
agai nst himeither before or after this incident. And certainly
this incident did not have a chilling effect on Jones' conplaints
whi ch continued even after his transfer

During the first 3 or 4 weeks all went well on the super
section al though production was not as high as targeted. Around
the m ddl e of August, however, things took a turn for the worse
when Laynman and Huf f man began to receive conplaints of friction
between the | eft side bolters (Cunni ngham and Renick) and the
right side bolters (Jones and Hill). The probl em arose over the
failure of Jones and Hill to conplete roof bolting assignments on
the right side of the section as quickly as everyone knew t hey
could. This neant that an unfair portion of the dead work on both
the left and right side of the section fell on Cunni ngham and
Reni ck. Based on their own observations Layman and Huffnman went
to Kincell in late August or early Septenber and accused Jones
and H Il of "slow ng down" on the roof bolting process in order
to avoid doing the "dead work" after bolting was conpl ete.

Jones and Hill contested this. They were supported by the
conti nuous mner operator Mirris and the two face nen. Mrris
testified he was never del ayed by Jones and Hill. This testinony,
however, was not gernmane to nanagenent's conplaint of a clai ned
stretchout of bolting assignments to avoid dead work. Neither of
the face nen, of course, were in a position to observe the
cl ai ned sl owdown on the bolting assignnents or to evaluate the
two right side bolters' performance as well as their supervisors
and the two | eft side bolters.

Five highly credible eyeball wtnesses (Kincell, Huffman
Layman, Cunni ngham and Renick) testified that fromthe mddl e of
August to Cctober 1, 1984, Jones and his partner H Il regularly,
repeatedly and continuously, i.e., on 4 out of 5 days engaged in
a pl anned conmon course of action to avoid the perfornmance of
dead work. This caused friction, conflict, disharnony, and
di ssensi on anong the nmenbers of the super section crew.

For exanpl e, Cunni ngham and Renick early on conpl ai ned t hat
they would quit the section if Jones and H Il were not repl aced
or the situation corrected. Kincell tried at first to correct the
situation through indirect nethods such as letting Jones and Hil
know he was timng their performance. Huf frman the nore
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assertive of the three supervisors on several occasions |et Jones
and H Il know they were in jeopardy. Layman was inexperienced as
a boss and somewhat fearful of provoking a fight or a feud anong
the crew nenbers. Jones, apparently because of his safety
conplaints, and Hill, because of his truculence, felt secure.
After all Kincell had personally selected themover Metz's

m sgi vings. He naturally was reluctant to admt he had seriously
m sj udged t hem

Jones and Hill as wiley, mne-wise contract mners al so knew
t hat managenent was trying to achi eve a production breakt hrough
and thus could be expected to take a little dissension so |ong as
the bolting assignments were done and the dead work did not fal
intolerably far behind. Wiere they mscal culated was with their
uni on brothers, Cunni ngham and Reni ck. They just would not take
it and went so far as to make a scene and conpl ai nt over Jones
and HIIl"'s blatant work slowdown in front of the general nine
supervisor, M. Metz. Things al so turned agai nst them when
Ki ncel | on nore than one occasion observed themin what appeared
to himto be a loafing or sleeping posture and after he made tine
studi es that showed they could work twi ce as fast when they were
bei ng wat ched as they did when unsupervi sed. Cunni ngham and
Reni ck kept up their stream of conplaints and openly "ri bbed"
Jones and Hill for not helping out with the dead work.

Huf f man testified he had confrontations with Jones and Hi |
on several occasions over their delay in installing trolley
hangers in the track entry on Sundays. Another exanple of their
obstructionist attitude he cited was their consistent refusal to
tramthe continuous mner fromthe five to the seven entry for
servicing so that they could bolt the five entry. They repeatedly
tried to outwait himin the expectation that he would send the
mechani cs to nove the mner while they just stood or sat around

and waited. Jones and H Il knew or should have known they were
bei ng wat ched and of the scene Cunni ngham and Renick created in
front of Metz and Kincell. They al so knew or shoul d have known of

the aninosity they had engendered on the part of their brothers.

Layman was especially bitter over the way they treated him
They knew he was new at the supervisor's job. Yet they seened to
want to take advantage of him They knew he and Huffnan were
repri manded for the conpl ai nts Cunni ngham and Reni ck nmade to
Metz. They al so knew or shoul d have known that when they took an
hour to an hour and a half to do a job that Layman knew shoul d
have been done in 35 to 45 minutes they were treading on thin
ice. Layman testified further that it was enbarrassing to himto
know t hat Jones and Hill would spend a whole shift doing three or
four places that with their skill and speed shoul d have been done
inless then half that time. Vigorous cross-exanm nation did not
shake the sincerity of his conviction that Jones and H Il were
"dogging" it. Time after tine he unequivocally asserted that
based on his personal observations of the anmount of tinme Jones
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and H Il were spending on bolting he was convinced they were
stretching out the bolting assignments to avoid doi ng dead work.
VWhen counsel demanded he be nore specific, Layman testified that
hi s observation was that the sl owdown occurred on 4 out of 5 days
and he watched them every day.

Layman and Huffman as wel |l as Cunni ngham and Reni ck
conpl ai ned I oud and long to Kincell who finally, on the basis of
hi s own observations, decided during the |ast week in Septenber
to transfer Jones off the section on Cctober 1 and to put Layman
on the day shift for further training as a supervisor. The excuse
for not transferring Hill--nanely that he was needed to fire
boss--1 find unpersuasive. Neverthel ess, whatever disparate
treatment was involved did not stemfromany protected activity.
By this tine managenment was uni npressed with Jones' conpl aint
over the 8 hour limtation. It was also not interested in
di sciplining or punishing him It nmerely wanted to i nprove noral e
on the super section and quiet the conplaints from Cunni ngham and
Reni ck. This was acconplished by transferring Jones to a section
where he was not expected to do dead work but al so woul d not
enjoy the option of the overtine he was regularly paid on the
super section.

The actual transfer of Jones did not occur until Tuesday,
Cct ober 2, 1984, due to a m stake or m sunderstanding on the part
of the assistant shift foreman. | find no persuasive basis for
reading into this one day delay any sinister notive on the part
of managenent. As | have found, Jones' conplaint of Monday,
Cctober 1 was of a piece with those he voiced on nost Mndays,
nanely the failure to bolt places on Saturday that |left the roof
unsupported over the weekend.

V

Based on a preponderance of the credible, fact specific
evi dence and the reasonable inferences to be drawn therefrom I
am constrained to find that the true notive or cause for Jones
transfer fromthe super section on Cctober 2, 1984, was his
participation with Hill in a stretchout or slowdown of classified
work to avoid dead work during August and Septenber 1984. There
was therefore, no nexus between the clainmed protected activity
and the reason for Jones' transfer. The operator having carried
its burden of showi ng Jones was transferred for engaging in an
unprotected activity and that he would have been transferred for
engaging in that activity alone, it follows that the conpl aint
nmust be di sm ssed.

\Y/|
Concl usi on and O der

The prem ses considered, | conclude that as a matter of fact
and | aw the transfer of Dennis Jones off the super section at
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Martinka No. 1 Mne on Cctober 2, 1984, did not constitute a

vi ol ation of section 105(c)(1) of the Mne Act because the
transfer was not based in whole or in part on any protected
activity, was notivated solely by the m ner's unprotected
activity and woul d have been effected in any event for his
unprotected activity alone. Accordingly, it is ORDERED that the
conpl ai nt be, and hereby is, DI SM SSED.

Joseph B. Kennedy
Admi ni strative Law Judge



